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DATE: December 7, 2001
TO: Dave Matzen

Committee on Children and Families
FROM: John Scocos, Assembly Chief Clerk

RE: Clearinghouse Rules Referral

The following Clearinghouse Rule has been referred to your committee.

CLEARINGHOUSE RULE 01-106

AN ORDER to renumber HFS 90.06 (1) and (2) (i) to (p); to amend HFS 90.06 (2) (h), 90.11 (2) (@) 2.
and (4) (intro.) and 90.12 (2) (c); and to create HFS 90.06 (1) and (2) (1), relating to early intervention services
for children with developmental needs in the age group from birth to 3.

Submitted by Department of Health and Family Services.
Report received from Agency on December 6, 2001.

To committee on Children and Families.

Referred on Friday, December 7, 2001.

Last day for action - Monday, January 7, 2002.

Under section 227.19 (4) of the Wisconsin Statutes, your committee has 30 days to take action or get an exten-
sion. The day after the official referral date is day one of your review period. Therefore, the 30th day should
fall four weeks and two days after the referral date. For example, for Clearinghouse Rules referred on a
Monday, a Wednesday would be your 30th day. For Clearinghouse Rules referred on a Tuesday, a Thursday
would be your 30th day. For Clearinghouse Rules referred on a Wednesday, a Friday would be your 30th day.
For Clearinghouse Rules referred on a Thursday or Friday, your 30th day would fall on a weekend. Therefore,
your time would expire on the next working day (Monday) as provided for in s. 990.001 of the Wisconsin
Statutes. Also, if the 30th day falls on a legal holiday, time would expire on the next working day.

Section 227.19 requires you to notify each member of your committee that you have received this Clearing-
house Rule. Although some committee chairs do so, you are not required to send a copy of the text of the
rule to each member at this time. Your notice could state that members should contact you if they wish to
receive a hard copy of the rule. (Please note that the text of Clearinghouse Rules beginning with the pre-
fix “01” is now available online in the Clearinghouse Rules infobase in FOLIO.) Please put a copy of
your official notification memo in the rule jacket.

Three copies of the Clearinghouse Rule and its accompanying documents are contained in the Jacket. If you
wish to have your Legislative Council attorney review the Clearinghouse Rule, send him/her a copy. lonly
need one copy remaining in the jacket when you report it out of committee at the end of the review period.

The identical process is happening simultaneously in the Senate. Keep track of their action on the rule.

For assistance with the Clearinghouse Rule process, please consult Ken Stigler (6-2406) or your Legislative
Council attorney. If you wish to learn more on this subject, read section 227.19 of the Wisconsin Statutes
or part 2 of the Administrative Rules Procedures Manual written by the Revisor of Statutes Bureau and the
Wisconsin Legislative Council staff.




LCRC
FORM 2.

RULES CLEARINGHOUSE

Ronald Sklansky Terry C. Anderson
Clearinghouse Director Legislative Council Director
Richard Sweet

Laura D. Rose

Clearinghouse Assistant Director Legislative Council Deputy Director

CLEARINGHOUSE REPORT TO AGENCY

[THIS REPORT HAS BEEN PREPARED PURSUANT TO S. 227.15, STATS. THIS IS
A REPORT ON A RULE AS ORIGINALLY PROPOSED BY THE AGENCY: THE
REPORT MAY NOT REFLECT THE FINAL CONTENT OF THE RULE IN FINAL
DRAFT FORM AS IT WILL BE SUBMITTED TO THE LEGISLATURE. THIS
REPORT CONSTITUTES A REVIEW OF BUT NOT APPROVAL OR DISAPPROVAL

OF, THE SUBSTANTIVE CONTENT AND TECHNICAL ACCURACY OF THE
RULE.]

CLEARINGHOUSE RULE 01-106

AN ORDER to renumber HFS 90.06 (1) and (2) (i) to (p); to amend HFS 90.06 (2) (h), 90.11 (2)
(a) 2. and (4) (intro.) and 90.12 (2) (c); and to create HFS 90.06 (1) and (2) (i), relating to early
intervention services for children with developmental needs in the age group from birth to 3.

Submitted by DEPARTMENT OF HEALTH AND FAMILY SERVICES

09-11-01 RECEIVED BY LEGISLATIVE COUNCIL.
10-09-01 REPORT SENT TO AGENCY.

RNS:LR:jal;wu
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Clearinghouse Rule No. 01-106
Form 2 — page 2

LE TV ILR EARINGH ER RT

This rule has been reviewed by the Rules Clearinghouse. Based on that review, comments are
reported as noted below:

1. STATUTORY AUTHORITY [s. 227.15 (2) (a)]

Comment Attached ves [ ] NO [~

2. FORM, STYLE AND PLACEMENT IN ADMINISTRATIVE CODE [s. 227.15 (2) (¢)]

Comment Attached YES No [ ]
3. CONFLICT WITH OR DUPLICATION OF EXISTING i{ULES [s.227.15 (2) (d)]
Comment Attached YES E NO

4. ADEQUACY OF REFERENCES TO RELATED STATUTES, RULES AND FORMS
[s. 227.15 (2) (e)]

Comment Attached YES NO r_—'
5. CLARITY, GRAMMAR, PUNCTUATION AND USE OF PLAIN LANGUAGE [s. 227.15 (2) (D]
Comment Attached YES NO r__]

6. POTENTIAL CONFLICTS WITH, AND COMPARABILITY TO, RELATED FEDERAL
REGULATIONS (s. 227.15 (2) (g)]

Comment Attached YES D NO
7. COMPLIANCE WITH PERMIT ACTION DEADLINE REQUIREMENTS [s. 227.15 (2) (h)]
Comment Attached YES D NO




WISCONSIN LEGISLATIVE COUNCIL
RULES CLEARINGHOUSE

Ronald Sklansky Terry C. Anderson
Clearinghouse Director Legislative Council Director
Richard Sweet Laura D, Rose
Clearinghouse Assistant Director Legislative Council Deputy Director

CLEARINGHOUSE RULE 01-106

Comments

i

[NOTE: All citations to “Manual” in the comments below are to the
Administrative Rules Procedures Manual, prepared by the Revisor of
Statutes Bureau and the Legislative Council Staff, dated September
1998.]

2. Form, Stvle and Placement in Administrative Code

a. In s. HFS 90.06 (1) (b), the parenthetical term should be deleted. A note could
explain that maintenance is the same as alimony.

b. In s. HFS 90.06 (2) (i), the first three subdivisions could be consolidated to one
introductory paragraph. The subdivision paragraphs could then be renumbered as subdivisions.

c. Ins. HFS 90.06 (2) (i) 3. b., all the material after “adjusted annual income” should be
deleted. Because “adjusted annual income” is defined in the definitions section of the rule, it is
not necessary to include the additional material.

d. Section HFS 90.06 (2) (i) 3. (intro.) should be rewritten in the active voice. It could
begin with: “A county administrative agency shall make . . . .”

e. Ins. HFS 90.06 (2) (1) 3. c., the word “federal poverty threshold” is initially used. It

may be useful to define this term since it, as well as its acronym, “FPT,” is used several times
throughout this provision of the rule.

4. Adequacy of References to Related Statutes, Rules and Forms

The analysis to the rule states that federal policies governing “Birth to 3" programs
require participating states to administer a statewide early intervention system and do not allow a

One East Main Street, Suite 401 « PO. Box 2536 « Madison, W1 $3701-2536
(608) 266-1304 « Fax: (608) 266-3830 » Email: leg.council @legis state wi.us

http://www.legis.state. wi.us/lc



2.

county to bill a family’s insurance without the family’s consent. It might be useful to provide a
citation to the policy that prohibits counties from billing a family’s insurance without the
family’s consent. In addition, it may also be useful to provide citations to the relevant provisions
in the Code of Federal Regulations governing policies related to payment for services, especially
34 C.FR. ss. 303.520, 303.521 and 303.527.

lary rammar, Punctuatio Plain ua

There are gaps between the adjusted income levels shown in Table HFS 90.06. For
example, adjusted income of 200.5% of the federal poverty threshold (FPT) is not covered, nor
is 300%. It is suggested that the second listing be “over 200% of the FPT and at or below 300%
of the FPT. Other listings should be redrafted in a similar manner, so that there are no gaps.




PROPOSED ADMINISTRATIVE RULES - HFS 90
ANALYSIS FOR LEGISLATIVE STANDING COMMITTEES
PURSUANT TO S. 227.19 (3), STATS.

Need for Proposed Rules

Counties must, under s. 51.44 (3) and (4), Stats., and s. HFS 90.06 (2), provide or contract
for the provision of early intervention services for children with developmental needs in the age
group from birth to 3. Section HFS 90.06 (2) (h) specifies that county administrative agencies must
determine the amount of parental liability for the costs of the early intervention services in
accordance with ch. HFS 1. Chapter HFS 1 contains the Department's cost liability determination
and ability to pay standards and guidelines for services purchased or provided by the Department
and counties. Section HFS 90.06 (2) (h) also states that parents may satisfy any liability not met by
third party payers if parents pay the amount determined in accordance with the family support
payment formula in s. HFS 65.05 (7). The Department's authority to use a system of payments in
the “Birth to 3 Program” is found in 34 CFR 303.520 and 303.521, (1999).

The Department’s ability to pay system currently ties the Birth to 3 Program to s. HFS 65.05
(7) and ch. HFS 1. Chapter HFS 90's use of these other Department administrative rules has had
several undesirable consequences. First, the methodology in s. HFS 65.05 (7), while appropriate for
families with children having severe disabilities, is inappropriate for the Birth to 3 Program because
of the variability in applying the methodology and the significantly greater tumover of families in the
Birth to 3 Program. This turnover of families makes the chapter's complex calculations relatively
onerous on counties to administer.

Sections HFS 90.06 (2) (h) and 90.11 (2) (a) 2. and 4. cross reference and incorporate ch.
HFS 1. Section HFS 1.01 (4) (d) allows counties to request an exemption from applying the ability to
pay system because the county can document that the imposition of a ch. HFS 1 family cost sharing
charge is administratively unfeasible. Twenty-four counties have demonstrated to the Department
that their cost of administering the ability to pay system amounts to more than the revenues the
counties collect. The relatively high cost of administering the program under the current provisions
of ch. HFS 90 combined with relatively low rates of cost-sharing by families permitted by counties’
application of s. HFS 65.05 (7), has made the program burdensome on some counties.

Second, federal regulations and policies, notably 34 CFR 303.1, 303.520 and 303.521 (1999)
and U.S. Department of Education, Office of Special Education Programs’ (OSEP) letters governing
birth to 3 programs, and, specifically, an OSEP letter to Lucas in Alabama dated July 22, 1996,
require participating states to administer a statewide early intervention system and do not permit
billing a family’s insurance without the family’s consent. Chapter HFS 1, however, requires that a
family’s insurance benefits be billed; this conflicts with federal law. Third, the current ability of
counties to request and obtain exemption from participating in the ability to pay system also is
contrary to federal policies requiring states to operate a uniform statewide early intervention system.
While federal regulations are currently being revised, none of the regulations circulated by the U.S.
Department of Education would have any bearing on the Department of Health and Family Service'’s
promulgation of these administrative rules.

The Department proposes to modify ch. HFS 90, the rules governing early intervention
services for children with developmental needs up to age 3. The rule modifications would have two
results. First, since ch. HFS 90 would no longer cross-reference ch. HFS 1, counties could no
longer request exemption from participating in Wisconsin's Birth to 3 Program cost share. County
participation in administering the Birth to 3 Program cost share would become mandatory. Second,
the method of determining parents’ share of the costs of needed services would be simplified and



standardized statewide and would be based on the relationchip of families’ incomes to the federal
poverty guidelines.

The proposed rules would simplify the determination of parental cost share, thereby
eliminating the current ability to pay system's inequities for families statewide and reducing counties’
administrative costs associated with the program. The Department proposes using the federal
poverty guidelines, as revised annually, as a benchmark against which families’ adjusted incomes
would be compared to determine the parental cost share liabilities. Under such a system, the
Department projects that the number of families required to share in the early intervention service
costs would roughly double. Since each family’s cost share will be based on approximately 1% of
their income (as adjusted by a standard deduction for each child with a disability in the family) rather
than the existing basis of 3% of income minus a standard deduction and disability-related expenses,
the cost share of some families may increase. Families with incomes above 250% of the federal
poverty guidelines will be billed for part of the early intervention services their children receive.
Families with adjusted incomes below 250% of the federal poverty guidelines will be exempt from
cost sharing. The Department projects that about 2.000 families would be exempt from cost sharing
under the proposed formula and about 3,100 families are projected to have a liability for a cost
share.

Under the simplified payment system the Department is proposing, the Department expects
counties’ costs to administer the payment system to decline as the number of forms and required
calculations would be significantly reduced. The Department projects that the proposed rule
changes would increase the revenues generated by counties, in total, due to the fact that more
families would have a parental cost share and more counties will be participating in the parental cost
share system. However, individual counties having relatively lower per capita incomes may not
experience significant revenue increases.

Response to Clearinghouse Comments

The Department accepted all comments made by the Legislative Council's Rules
Clearinghouse. With respect to one of the Clearinghouse’s comments, the Department offers the
following response:

4. Comment: The analysis to the rule states that federal policies governing “Birth to 3"
programs require participating states to administer a statewide early intervention system and do not
allow a county to bill a family’s insurance without the family’s consent. It might be useful to provide a
citation to the policy that prohibits counties from billing a family’s insurance without the family’s
consent. In addition, it may also be useful to provide citations to the relevant provisions in the Code
of Federal Regulations governing policies related to payment for services, especially 34 C.F.R.
303.520, 303.521 and 303.527.

Response: The pertinent authority that does not allow a county to bill a family’s insurance
without the family’s consent is in a federal Office of Special Education control letter to Lamona Lucas
in Alabama dated July 22, 1996. The Department has included reference to that letter in the
analysis to the rule.

Public Review

The Department held two public hearings on the proposed rules. The hearings were held in
Madison (October 16, 2001) and Eau Claire (October 17, 2001). A combined total of eleven people
registered at the hearings. Fourteen other persons submitted written comments on ch. HFS 90
during the public comment period ending November 15, 2001. A list of persons who attended a
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hearing or submitted comments in writing after the hearings and the Department’s responses to the
comments follow this document.

The Department made a number of modifications in the rules in response to public
comments. These changes pertained to:

- clarifying the definition of the term “family;”

- clarifying the definition of “parental annual income;”

- clarifying how to determine a parental cost share for households with unmarried, separated or
divorced parents;

- raising the level at which a parental cost share is first imposed;

- revising Table HFS 90.06 to add an annual income category;

- clarifying that counties are not require to pursue collection from parents;

- clarifying that revenues from the parental cost share be used for Birth to 3 program services; and
- clarifying that a parental cost share is an annual amount that may be paid monthly.

Final Requlatory Flexibility Analysis

The revision of ch. HFS 90 will decrease the number of forms county administrative agencies
are required to complete and the number of calculations agencies are required to perform as part of
their billing and collection responsibilities under the Birth to 3 Program. Counties may delegate their
billing and collection responsibilities to a service provider by written agreement. Occasionally,
service providers are small businesses as defined under s. 227.114 (1) (a), Stats. Since county
administrative agencies have ultimate responsibility for the paperwork associated with determining
parental cost share and, through these proposed rules, the Department is proposing ease the
administrative burden of the program, the Department has not proposed specific exemptions from
these requirements for small businesses.



Department of Heaith and Farily Services
Bureau of Developmental Disabilities
Public Hearing and Written Comment Summary
Chapter HFS 90

Two public hearings on the emergency rules and proposed permanent rules were held as follows:

Madison, W1 on QOctober 16, 2001
Eau Claire, Wi on October 17, 2001

Staff in attendance:

Donna Miller, Birth to 3 Program, DHFS--Hearing Moderator (October 16 & 17, 2001)
David Sorenson, Birth to 3 Program, DHES--Resource Person (October 16 & 17, 2001)
Beth Wroblewski, BDDS, DHF S--Resource Person (October 17, 2001)

Kristina Stuart, Birth to 3 Program, DHFS (October 17, 2001)

Audrey Roeker, WRO/DHFS/OSF/AA (October 17, 2001)

Vince Maro, WRO/DHFS/OSF/AAA (October 17, 2001)

Harry Hobbs, WRO/DHFS/OSF/AAA (October 17, 2001)

Lynn Ansfield, Representative John Lehman'’s office

The department kept the hearing record open for written comments until November 15, 2001.
Participation in the hearings is tabulated below. The indication of support and opposition reflects the
positions indicated on the registrations or written statements filed by the hearing participants and in
written comments submitted to the Department.

Registered: 11

Oral testimony: 6
Written comments form people who attended, but did not testify: 5

Written comments from people who did not attend a hearing: 14
Support the rules: 1

Support the rules with changes: 5

Oppose the rules: 21

Undecided: 0

S



Proposed HFS 90 Revision
Hearing Attendees or Commenters

The following is a complete list of the people who attended a public hearing or submitted
written comments on the proposed ch. HFS 90 permanent rules. Each person’s name and affiliation
is accompanied by an indication of the person’s position on the proposed rules and whether or not
the person testified or provided written comments. The number preceding a name-indicates who
made the specific comment in the attached summary of hearing comments

Name and Address Position Action
1. Betty Easley Support Written comments
Curative Care Network
1000 N 92™ St
Milwaukee, WI 53226
2. Nancy Meyer Opposed Oral comments

467 116™ Street
Roberts, Wl 54023

3. Douglas & Laurel Lantis Opposed Oral comments
N2180 611" Street
Bay City, Wi 54723

4. Mary Magnuson Opposed Oral Comments

1409 Hammond Avenue
Superior, Wi 54880

5. Janet Cleary Opposed Oral Comments
412 W Kinne, PO Box 238
Ellsworth, Wl 54011

6. Sara Brunner Opposed Oral Comments
W1670 State Road 29, Apt C
Spring Valley, Wl 54767

7. Cindy Schlosser Opposed Oral & written Comments
120 S Michigan Street
Eau Claire, Wil 54703

8. Natalie Hazen Opposed Written comments
2618 Yorktown Ct.
Eau Claire, Wl 54703

9. Vicky Ebensperger Opposed Written comments
808 Main St
Menomonie, Wi 54751

10. Marie Swartz Opposed Written comments
207 Main St
Colfax, Wl 54730

11. Robin Weishoff Opposed Written comments
312 S. 130" Ave
Fall Creek, WI

12. Douglas County Birth to 3 Program | Opposed Written comments
Douglas County Health Department
1409 Hammond Ave
Superior Wl 548880

13. Dawn Giraldo Opposed Written comments
1225 College Ave.
Howards Grove, Wl 53083

izt




Name and Address

Positicn

Action

14.

Dunn County Maternal and Child
Health Coalition

Dunn County Health Department
800 Wilson Avenue

Menomonie, Wi 54751

Opposed

Written comments

15.

Laurie Schierl
3600 N. Rankin St
Appleton, WI 54911

Opposed

Written comments

16.

Catherine Krieps
1042 S. 7" Ave.
West Bend, WI 53085

Opposed

Written comments

17.

Dawn Wangard
W160 N10748 Hidden Glen Lane
Germantown, Wl 53022

Opposed

Written comments

18.

Ken Koss

Chippewa County DHS

711 N. Bridge St. Rm. 306
Chippewa Falls, WI 54729-1877

Opposed

Written comments

19.

Anne and Eric Eggenberg
2512 South 76" St.
West Allis, W1 53219

Opposed

Written comments

20.

Michael & Leila R. Keim
1360 Walnut Street
Prescott, Wl 54021

Opposed

Written comments

21.

Sue Olson
510 S. Fourth St.
Delavan, WI 53115

Opposed

Written comments

22.

Julayne & Nathaniel Stadler
N10520 Cherry Rd
Birnamwood WI 54414

Opposed

Written comments

23.

Chris Hribal

Kenosha County DHS

Chris Weyker

KAC Early Intervention Services
3508 Washington Road
Kenosha, W1 53144

Opposed

Written comments

24.

Anonymous Parent,
Kenosha County

Opposed

Written comments

25.

Tim H. Steller

Chief Executive Officer
North Centrai Health Care
1100 Lake View Drive
Wausau Wi 54403

Support with changes

Written comments

25.

Barbara Staehler
Shawano Co. DCP
504 Lakeland Rd
Shawano WI 54166

Support with changes

Written comments

t i
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Name and Address Position Action

26. Lynn Breedlove Support with changes Oral and written comments
Wisconsin Coalition for Advocacy
along with Catharine Krieps and
Theresa Danner

27. County and provider comments from | Request for clarification. Qral comments
series of five regional meetings See related document.
during the public comment period.
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